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:LFNOLQH¶V ILUVW LVVXH RQ DSSHDO LV ZKHWKHU WKH GLVWULFW FRXUW HUUHG LQ

DSSO\LQJ $('3$ WR KLV KDEHDV SHWLWLRQ� +H DUJXHV WKDW EHFDXVH KH ILOHG
D QRWLFH RI LQWHQW DQG D PRWLRQ IRU DSSRLQWPHQW RI FRXQVHO SULRU WR
$SULO ��� ����� $('3$¶V HIIHFWLYH GDWH� KLV SHWLWLRQ ZDV SHQGLQJ RQ WKDW
GDWH� 7KH 6L[WK &LUFXLW UHMHFWHG WKLV DUJXPHQW LQ :LOOLDPV Y� &R\OH� ���
)��G ���� ��WK &LU� ������ :LFNOLQH¶V DUJXPHQW WKDW WKH 6L[WK &LUFXLW¶V
UHDVRQLQJ LQ:LOOLDPV KDV EHHQ RYHUUXOHG E\ D VXEVHTXHQW 6XSUHPH&RXUW
FDVH� 6ODFN Y� 0F'DQLHO� ��� 8�6� ��� ������� ZDV UHMHFWHG LQ D UHFHQW
6L[WK &LUFXLW GHDWK SHQDOW\ FDVH� &RRH\ Y� &R\OH� ��� )��G ��� ��WK &LU�
������ SHWLWLRQ IRU FHUW� ILOHG �8�6� 6HSW� ��� ����� �1R� ��������
$FFRUGLQJO\� WKLV FRXUW ZLOO IROORZ :LOOLDPV DQG DSSO\ $('3$ WR

:LFNOLQH¶V KDEHDV FRUSXV SHWLWLRQ� 6HH DOVR0DUWLQ Y� 0LWFKHOO� ��� )��G
���� ��� ��WK &LU� ������ FHUW� GHQLHG� 1R� ������������� ���� :/

������� �8�6� 1RY� �� ����� �KROGLQJ $('3$ DSSOLFDEOH ZKHQ SHWLWLRQ

ZDV ILOHG LQ -XQH ���� EXW PRWLRQ WR VWD\ H[HFXWLRQ ZDV ILOHG LQ

1RYHPEHU ������
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)LUVW� WKH FRXUW PXVW GHWHUPLQH ZKHWKHU WKHUH LV D VWDWH SURFHGXUDO

UXOH WKDW LV DSSOLFDEOH WR WKH SHWLWLRQHU¶V FODLP DQG ZLWK ZKLFK WKH

SHWLWLRQHU IDLOHG WR FRPSO\� ,G� DW ���� ³6HFRQG� WKH FRXUW PXVW GHFLGH

ZKHWKHU WKH VWDWH FRXUWV DFWXDOO\ HQIRUFHG WKH VWDWH SURFHGXUDO VDQFWLRQ�´

,G� 7KLUG� WKH FRXUW PXVW GHWHUPLQH ZKHWKHU WKH VWDWH SURFHGXUDO UXOH ³LV

DQ DGHTXDWH DQG LQGHSHQGHQW VWDWH JURXQG RQ ZKLFK WKH VWDWH FDQ UHO\ WR

IRUHFORVH UHYLHZ RI D IHGHUDO FRQVWLWXWLRQDO FODLP�´ ,G� �LQWHUQDO TXRWDWLRQ
PDUNV RPLWWHG�� ³$ SURFHGXUDO UXOH LV DGHTXDWH RQO\ ZKHQ LW LV ILUPO\

HVWDEOLVKHG DQG UHJXODUO\ IROORZHG DW WKH WLPH LW ZDV DSSOLHG � � � � >DQG LV@

DQ LQGHSHQGHQW EDVLV IRU GLVSRVLWLRQ RI D FDVH LI WKH VWDWH FRXUWV DFWXDOO\

UHOLHG RQ WKH SURFHGXUDO EDU�´ :LOOLDPV Y� &R\OH� ��� )��G ���� ��� ��WK
&LU� ������ )LQDOO\� LI WKH FRXUW DQVZHUV WKH ILUVW WKUHH TXHVWLRQV LQ WKH

DIILUPDWLYH� LW ZLOO QRW UHYLHZ WKH SURFHGXUDOO\ GHIDXOWHG FODLP XQOHVV WKH

SHWLWLRQHU FDQ VKRZ FDXVH IRU QRW IROORZLQJ WKH SURFHGXUDO UXOH DQG DFWXDO

SUHMXGLFH UHVXOWLQJ IURP WKH DOOHJHG FRQVWLWXWLRQDO YLRODWLRQ� 0DXSLQ� ���

!���	����D�!!@ A�B���E�)��()��+)�%��H-�+(*���-�����#��;#
*+�?)�()���J()��$�(*(*����K�+��>+�(���$$%6����-%���&�%�?�()�(
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�)��$)��+��E,%���%6��+(�.%*+)���������%�%�?���+���(��'*����.6
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2KLR¶V FRQWHPSRUDQHRXV REMHFWLRQ UXOH UHTXLUHG:LFNOLQH WR REMHFW

WR WKH SURVHFXWRU¶V VWDWHPHQWV DW WULDO� ZKLFK KH IDLOHG WR GR� 7KH 2KLR
6XSUHPH &RXUW¶V UHYLHZ IRU SODLQ HUURU FRQVWLWXWHV HQIRUFHPHQW RI WKLV
SURFHGXUDO UXOH� ZKLFK WKLV FRXUW KDV UHFRJQL]HG DV DQ DGHTXDWH DQG
LQGHSHQGHQW VWDWH JURXQG EDUULQJ IHGHUDO KDEHDV UHYLHZ� +LQNOH Y�

5DQGOH� ��� )��G ���� ��� ��WK &LU� ������ :LFNOLQH KDV IDLOHG WR
GHPRQVWUDWH WKDW WKHUH LV D ³UHDVRQDEOH SUREDELOLW\´ WKDW� EXW IRU KLV
FRXQVHO¶V IDLOXUH WR REMHFW WR WKH SURVHFXWRU¶V FRPPHQWV� WKH UHVXOW RI WKH
VHQWHQFLQJ SURFHHGLQJ ZRXOG KDYH EHHQ GLIIHUHQW� 6HH 6WULFNODQG� ���
8�6� DW ���� 7KHUHIRUH� :LFNOLQH KDV QRW VKRZQ FRQVWLWXWLRQDOO\
LQHIIHFWLYH DVVLVWDQFH H[FXVLQJ KLV IDLOXUH WR FRPSO\ ZLWK WKH
FRQWHPSRUDQHRXV REMHFWLRQ UXOH�

�*��%%6���*,>%*�����*+�+���)�+(��&��()���,%�*'+�����$$��%���%%
�&� ?)*,)� ���� -��:�*%*�4�� � �*+� ,%�*'+� �&� $��+�,-(��*�%
'*+,���-,(�����$��,��-��%%6���&�-%(��������*��()���%(����(*:��
&�*%����()��'��*(+�
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JLYHQ WKH RSSRUWXQLW\ WR GHYHORS D IDFWXDO UHFRUG LQ WKH VWDWH FRXUWV�
:LFNOLQH LV QRW HQWLWOHG WR DQ HYLGHQWLDU\ KHDULQJ LQ IHGHUDO FRXUW�
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������� DUH QRW EHIRUH WKLV FRXUW� 7KH 2KLR 6XSUHPH &RXUW UHMHFWHG WKRVH
FODLPV� DQG WKH GLVWULFW FRXUW DJUHHG WKDW :LFNOLQH ZDV QRW SUHMXGLFHG E\
WKH DOOHJHG GLVFRYHU\ YLRODWLRQV� %RWK WKH GLVWULFW FRXUW DQG WKLV FRXUW
GHFOLQHG WR JUDQW D FHUWLILFDWH RI DSSHDODELOLW\ ZLWK UHVSHFW WR WKH %UDG\
FODLPV�
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$W RUDO DUJXPHQW� WKH SDUWLHV GLVSXWHG ZKHWKHU :LFNOLQH KDG

UHTXHVWHG DQ HYLGHQWLDU\ KHDULQJ LQ GLVWULFW FRXUW RQ KLV LQHIIHFWLYH
DVVLVWDQFH RI FRXQVHO FODLP� ,Q D GRFXPHQW VXEPLWWHG DIWHU RUDO DUJXPHQW�
:LFNOLQH FRQWHQGV WKDW KLV UHTXHVW RI DQ HYLGHQWLDU\ KHDULQJ LV LQGLFDWHG
E\ WKH GLVWULFW FRXUW¶V RUGHU RI 6HSWHPEHU ��� ����� ZKLFK VSHFLILFDOO\
DGGUHVVHG :LFNOLQH¶V DUJXPHQW �LQ KLV PRWLRQ WR DOWHU RU DPHQG� WKDW WKH
GLVWULFW FRXUW VKRXOG QRW KDYH GHQLHG KLV KDEHDV SHWLWLRQ ZLWKRXW KROGLQJ
DQ HYLGHQWLDU\ KHDULQJ RQ D QXPEHU RI LVVXHV� LQFOXGLQJ KLV LQHIIHFWLYH
DVVLVWDQFH RI FRXQVHO FODLP� 7KH GLVWULFW FRXUW KHOG WKDW:LFNOLQH KDG QRW
VKRZQ WKDW WKLV FODLP ZDV QRW IDLUO\ FRQVLGHUHG E\ WKH VWDWH FRXUWV� QRU
WKDW DGGLWLRQDO HYLGHQFH GHPRQVWUDWLQJ LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO
ZRXOG EH SURGXFHG LQ DQ\ HYLGHQWLDU\ KHDULQJ EHIRUH LW� $V VWDWHG DERYH�
DQ HYLGHQWLDU\ KHDULQJ ZDV FRQGXFWHG LQ WKH WULDO FRXUW RQ :LFNOLQH¶V
PRWLRQ IRU D QHZ WULDO� DW ZKLFK KLV FRXQVHO WHVWLILHG� 'HVSLWH WKLV IDFW�
WKHUH KDV QHYHU EHHQ DQ\ SURIIHU RI HYLGHQFH� QRU DQ\ DIILGDYLW� UHJDUGLQJ
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